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Banning abortion, dismantling democracy: a message from Poland

In October 2020, a near-total ban on abortion was introduced in Poland. This is
one of the final steps in an ongoing process of restrictions on the reproductive free-
dom of Polish women. Change began in 1993, when abortion was limited to three
situations: when a pregnancy was the result of a criminal act, when the woman's
life or health was at risk, and when there was a high probability of severe and irre-
versible foetal defect or incurable illness that threatened the foetus’s life. This leg-
islation, later called a “compromise”, was related to the highly influential position
of the Roman Catholic Church in Polish society and politics. “The compromise”
was in fact never seriously respected by the state, regardless of the political forces
in power: access to legal abortion was often restricted in practice, for example by
refusal to perform legal termination, on the basis of conscientious objection, and
many women were denied or demeaned while seeking to access the medical ser-
vices that they were entitled to'.

Although in the past there have been several attempts to restrict or liberalise ac-
cess to abortion, overall this issue was perceived by most politicians as too contro-
versial and too risky to handle. However, in recent years, the situation has dramati-
cally changed. Since 2015, when the conservative Law and Justice Party was elect-
ed to power, Poland has faced backsliding of the democratic process®. This in-
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cludes, inter alia, attacks on judicial independence, restrictions on media freedom,
and state-sponsored homophobia. The most dramatic challenge to democracy is re-
lated to the takeover of the Constitutional Tribunal by the ruling party, replacing its
three elected judges and changing the law regulating the functioning of this institu-
tion and its judges. Since then, the Constitutional Tribunal has been issuing deci-
sions that are seen as politicized, and the legal value of which has been ques-
tioned”.

This is also the case of the decision on abortion®. At the request of a group of ul-
tra-conservative parliamentarians, The Constitutional Tribunal pronounced that the
abortion law was unconstitutional in cases of high probability of severe and irre-
versible foetal defect or incurable illness that threatens the foetus’s life. As a result,
a near-total ban on abortion was introduced, as until this point around 98% of legal
terminations in Poland had been made due to foetal defects. Moreover, the Consti-
tutional Tribunal based its reasoning on the dignity of a human being from concep-
tion prevailing over women’s human rights. It opened the way for further re-
strictions on abortion law, in particular in case of pregnancy in result of rape or in-
cest.

After this decision thousands of people protested across Poland, gathering de-
spite pandemic restrictions and their own fears of leaving home. Many individuals
were detained by the police. Activists from “All-Poland Women’s Strike”, one of
the driving forces behind these protests, are facing charges and repression. This de-
cision also resulted in a situation of legal uncertainty for many women and medical
personnel. As a result of the mass protests, the government did not officially pub-
lish the decision of the Constitutional Tribunal, a condition for its entry into force.
This unconstitutional situation of legal uncertainty lasted for three months — there
was no indication of when the decision would become binding, and doctors were
afraid to perform abortions even though they were technically still legal. As a con-
sequence, a movement of support and self-help for women who seek abortion was
implemented by civil society and various activists at an unprecedented scale. Addi-
tionally, several thousand women joined an action submitting complaints to the Eu-
ropean Court of Human Rights. They claimed that uncertainty related to the possi-
bility to terminate pregnancy in case of foetal defects seriously affected their re-
productive choices and private life. Twelve of these complaints have already been
communicated to the Polish government’

Restrictions on abortion law are another critical example of the situation of hu-
man rights violations in Poland since 2015. This decision can be specifically relat-
ed to attacks on democracy and the rule of law. This is not merely the manifesta-
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tion of strongly-held moral convictions, it is the manifestation of power, and the
willingness to eliminate a political culture based on freedom, tolerance and rights
of entity, and to establish a new order. We cannot allow it to happen.

The English version of the statement of the Poznan Centre for Human Rights
follows.

Statement of the Pozanan Centre for Human Rights (Institute of Law Stud-
ies of the Polish Academy of Sciences) on the decision of the Constitutional
Tribunal of 22 October 2020 (K1/20)

We, the undersigned scholars of the Poznan Centre for Human Rights (Institute
of Law Studies of the Polish Academy of Sciences), express our strongest objec-
tion to the decision of the Constitutional Tribunal issued on October 22, 2020 in
the case ref. no. K 1/20. The Constitutional Tribunal, while deciding the case, was
composed partly of persons illegally appointed as judges of the aforementioned
Tribunal. It declared the unconstitutionality of the termination of pregnancy
due to fetal abnormalities on the grounds of Article 38 (legal protection of life) in
connection with Article 30 (protection of the inherent and inalienable dignity) and
Article 31(3) (limitation clause) of the Constitution of the Republic of Poland.

Legal framework concerning admissibility of termination of pregnancy was a
‘compromise’ reached allnost 30 years ago between various political actors. Alt-
hough termed as a ‘compromise’ the hitherto applicable pro visions have placed
Poland among countries with the most restrictive abortion laws in Europe.

The Constitutional Tribunal, which lacks democratic legitimacy, has not only
entered into the exclusive competence of the legislature, but also exceeded the lim-
its of legal discretion and arbitrarily imposed the beliefs and views of some on the
whole of society. The reasoning of the Tribunal does not recognize the mental and
physical suffering of Polish women and their families caused by forced birth of
children with serious, often fatal illnesses.

According to the international human rights protection standards, everyone
should be able to decide for themselves, especially in such a sensitive area as re-
productive rights. For this reason, the accessibility of prenatal screening and safe
abortion procedures are fundamental parts of the legal framework of women's
rights that guarantees, among others, the right to respect for plivate and family life,
protection against violence and discrimination, and absolute prohibition of torture
and other cruel, inhuman and degrading treatment. The decision of the Constitu-
tional Tribunal grossly violates all these fundamental human rights.

The fact that this decision has been made in a European state, which belongs to
the major international human rights protection systems, is another proof that the
current Polish authorities are turning away from the fundamental principles and
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values protecting human dignity. At the same time, the way and the moment of re-
solving this extremely sensitive issue is another blow to the already battered social
contract, which is based on the trust that constitutional equal protection applies to
all citizens, not just those of certain beliefs.
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